ANNEX 1

EXEMPTION REPORT

(formatted for authorisation by Chief Executive using delegated powers)

OXFORDSHIRE COUNTY COUNCIL

CONTRACT PROCEDURE RULES – EXEMPTION REPORT

To: [The Chief Executive]* 

From: Director of CYP&F

Date: 9 January 2008

Request for Exemption from Contract Procedure Rules in respect of Contracts for the provision of Children’s Centres

1. 
Background


The background to this request is set out in the covering report and in previous reports to the Cabinet on 18 October 2005 and 7 March 2006. This request appertains to nine providers of Phase 1 and Phase 2 Children’s centre services.

2. 
Reason for requesting exemption from Contract Procedure Rules


Following extensive consultation in 2005-06 the following providers were contracted until March 2008 to develop and deliver Children’s centre services. The Directorate wishes, for the reasons given below, to allocate further Children’s centre funding under contract to these providers.

	Organisation
	Current contract annual value
	Proposed new contract annual value (2008 figures – est)

	Sunshine Centre (phase 1)
	£180,000
	£314,335

	Faringdon Family Association (Faringdon Children’s centre) (phase 2)
	£52,500
	£121,968

	PACT (Witney Children’s centre) (phase 2)
	£50,000
	£129,472

	Spurgeons (Kaleidoscope Children’s centre) (phase 2)
	£50,000
	£124,231

	Donnington Doorstep (phase 2)
	£52,408
	£53,980

	Grimsbury Families Association (East Street Children’s centre) (phase 2)
	£67,000
	£70,000

	Springboard (phase 2)
	£24,000
	£24,720

	Oxfordshire Playbus (Rural Children’s centre project) (phase 2)
	£77,118
	£79,432

	Banbury Bus (Rural Children’s centre project) (phase 2)
	£32,900
	£33,887


Exemption from tendering is sought for the following reasons: 

(a)
Initial consultation showed strong support for Children’s centre services being developed from existing community based provision – family support services and centres, nursery schools, and primary schools and on that basis contracts were awarded to the Sunshine Centre, Faringdon Family Centre, Witney PACT, Kaleidoscope (Spurgeons) and Grimsbury Family Association. Involvement of the local community in response to consultation responses is integral to the development plan of each centre.

(b)
The DCSF Children’s centres revenue grant funding stipulates that local authorities should build on and consolidate existing good service provision as the means of delivering the Children’s centre programme on time, adding maximum value, and making most effective use of budgets. Springboard and Donnington Doorstep, both providers of community family support services, are integral to the provision of services at Carterton and the south east of Oxford respectively. They were not included in contract exemption requests in March 2006 as their contracts did not expire until March 2008. However, they were also part of the initial consultation as above.

(c)
The creation of a Children’s centre is a long term process, following through four stages of DCSF development approval for service delivery and requiring provision across more than 20 target areas. Delivery of services is underpinned by the need to develop management and financial systems, staffing structures, advisory groups, and strong working relationships with a wide range of agencies. From April 2008 all phase 1 and 2 centres will be performance managed against 7 key indicators. 

(d)
As has already been noted developing a Children’s centre is a long term and complex process. When exemption was granted for contracts in 2006 an initial 2 year period was requested because of the newness of the Children’s centre programme and concerns over continuation of the funding stream. Now that the programme is securely established legislatively and locally, with a 3 year revenue funding allocation, a longer contract length will give providers the stability to undertake long term planning and make most effective use of resources. For this reason contracts being awarded to new Phase 3 centres will be for 4 years (with an option to extend for a further two years). It is proposed to award new contracts of the same length to the above organisations for which an exemption is sought. This will bring contract end dates into line, which is both logistically more efficient and enables standardised changes to be introduced more effectively. All contracts have an option to terminate during their lifetime following written notice 

(e)
In addition to the investment that has been made in relation to service delivery, substantial capital investment has been made as follows: 

	Organisation
	Capital allocation
	Notes

	Sunshine centre
	£118,049
	OCC building - 25 year lease (has a break clause to allow lease end if contract ends)

	PACT (Witney)
	£10,000
	

	Spurgeons (Kaleidoscope)
	£25,747
	OCC building – lease ends Mar 2009

	Donnington Doorstep
	£107,553
	

	Oxfordshire Playbus
	£48,312
	

	Banbury Bus
	£145,000
	


(f)
In the case of the Oxfordshire Playbus and the Banbury Bus exemption is also sought on the basis that they are the only organisations able to deliver this special category of service. There are other mobile provisions set up to deliver specific services, eg the health bus, but no other mobile provisions with the capacity or configuration to deliver the range of Children’s centre services required. 

Exemption is therefore requested on the basis that substantial investment has been made in and within these organisations to deliver Children’s centres, and that they were subject to previous consultation and are subsequently developing in line with stakeholder feedback, that in some instances there is no other provider for these specialised services, and that we wish to bring these contracts into line with new Phase 3 contracts that are being awarded.

In future the CYP&F Service Specific Procurement Procedures for Children’s Centres will cover further lettings of these contracts and exemptions will not be required. 

3. 
Consequences if the proposed action is not approved

The potential impact of requiring these contracts to be tendered is significant in a number of ways: 

(a) There are very few organisations with the capacity to deliver Children’s centre services at an advanced stage of development, and any change in provider will be time consuming and extremely complex for the providers and OCC. Service delivery will be compromised, if not halted. The cost to those who may not receive services will vary from minor inconvenience to life changing and is likely to include safeguarding issues. The community impact would be substantial, particularly for the most vulnerable and isolated, along with a loss of goodwill from both public and current providers. 

(b) It is likely that OCC will be unable to meet national targets for delivery of the Children’s centre programme, and this will have impact on judgements that are made about us in relation to other authorities (OCC currently has a highly regarded programme that has been used as an exemplar for other authorities). There is also likely to be an impact on success in relation to some key performance indicators, eg the Sunshine centre is an important contributor to the Teenage pregnancy strategy.

(c) The financial cost of tendering, aside from the drain on officer time, will include a potential loss of revenue if services are interrupted (revenue funding cannot be carried forward between years), the capital implications, and the costs to our partner agencies (eg the PCT) particularly where they are collocated. 

(d) The DCSF is unlikely to accept that any loss to the capital funding investment is acceptable. Ending leases at the two OCC owned buildings (Kaleidoscope and Sunshine) would render two long established community providers homeless and would be a high risk strategy in terms of service provision, public perception and impact.

4. 
Legal, Financial and Procurement Implications


Please see attached reports.

5. 
Recommendation
The Cabinet/Chief Executive* is recommended to approve this exemption from the Council’s Contract Procedure Rules.

[Annexes for Legal and Financial Appraisals]

Name:
 Janet Tomlinson
Director for Children, Young People & Families

Tel: 01865 815122

Contact Officer: Amanda Smith

Tel: 01865 456743/815618

Children Young People & Families Directorate

Request for Exemption from Tendering under CPR 4 in respect of Contracts for the provision of Children’s Centres in Oxfordshire

Legal Appraisal by County Solicitor 

A.
Background

1.
The Children, Young People & Families Directorate (“CYPF”) is seeking exemption from tendering under CPR 4 in respect of Children’s Centre contracts referred to in the exemption report to which this Legal Appraisal is annexed (“the Contracts”). 

2.
The DCSF has made funding available for the development of Children’s Centres in Oxfordshire subject to the condition that funds are used to build on and consolidate existing service provision for children.

3.
Following extensive consultation in 2005-06 the providers under the Contracts were contracted until March 2008 to develop and deliver Children’s centre services.

4.
The Directorate wishes to extend the Contracts for a further 4 years (with a 2 year option to extend) on the grounds set out below and to bring the expiry dates of the Contracts in line with those of other Children’s Centre contracts currently being awarded under the Children’s Service Procurement Procedures. On expiry the Contracts (as with all Children’s Centre contracts) will fall under the Children’s Service Procurement Procedures. 

B.
Grounds for Exemption

1.
Special factors relevant to the Children’s Centres contracts are cited by CYPF as follows: 

1.1
Public Consultation

Extensive consultation with the public and other providers occurred when the Contracts were first let. This showed strong support for Children’s centre services being developed from existing community based provision – family support services and centres, nursery schools, and primary schools. The providers under the Contracts were originally selected on this basis which, following more recent consultation continues to show strong support by users. 

1.2
Lack of Alternative Service Providers – Oxfordshire Playbus and the Banbury Bus

Contracts for mobile service provision were included in the consultation, although providers of these services were not named. However, CYPF submits that there are no other alternative providers of this special category of services available to deliver this provision in the area.

1.3
DCSF Conditions of Funding 

The funding for Children’s Centre services is allocated by DCSF subject to the Council building on and consolidating existing good service provision. The providers under the contracts have already made substantial investment in the delivery of children’s centre services.

1.4 Consolidation of expiry dates for Children’s Centre Contracts

The nature of these types of services requires providers to undertake long term planning in order to make most effective use of resources. This can only be achieved if providers have the certainty of a long term contract, in this case 4 years (subject to the Council’s rights to terminate early). 

Extending the Contracts will also bring the expiry dates of the Contracts in line with existing Children’s Centre contracts by which time the Children’s Service Procurement Procedures will apply to all Children’s Centre contracts. 

C. Appraisal
1. The CYPF request relates to contracts with external service providers, which were originally subject to consultation, and which meet the conditions of funding allocation imposed by the awarding body, DCSF. 
2. In making its contract arrangements, the Council is required to demonstrate that it has acted in accordance with the EU Treaty-based principles of fairness, transparency, non-discrimination and proportionality (“the EU Principles”). Aside from the application of the Council’s own Contract Procedure Rules, public bodies are also required to comply with the Public Contracts Regulations 2006 (“the Regulations”), which impose further procedural requirements in relation to contracts for services over a prescribed pecuniary threshold.

3. Both the Contract Procedure Rules and the Regulations are drafted with the EU Principles in mind. The Regulations impose two levels of procedural requirement, depending on the nature of services being procured. The Children’s Centre contracts with external providers fall under the much less rigorous Part B regime imposed by the Regulations and are therefore subject to limited procedural requirements. 

4. Notwithstanding the limited procedural requirements, the County Solicitor is concerned to ensure that the contractual arrangements proposed by CYPF demonstrate compliance with the EU principles. He recognises that special factors, identified by CYPF may have a bearing on whether or not certain categories of service provision are fully tendered. 
5. The County Solicitor accepts that DCSF conditions of funding have necessarily constrained CYPF in its selection of providers particularly in its requirement to build on existing good service provision. He further accepts that the original consultation undertaken by CYPF and the creation of the new Children’s Service Procurement Procedures with their emphasis on consultation and transparency in choosing future providers are evidence of the Directorate’s efforts to ensure a fair, open, non-discriminatory and proportionate process in the allocation of funding. He accepts that the Contracts relate to providers that have made substantial investment in the delivery of children’s centre services which are now at an advanced stage of development. It is unlikely that any new provider would be able to deliver essential continuity of service. He also accepts that the exemption will ensure the expiry dates of the Contracts are brought in line with existing contracts. 

6. The County Solicitor wishes to make it clear that his approval of the exemption from tendering applies only to the contracts subject to the 2008 funding round and that any further allocation of subsequent funding must be subject to the Children’s Service Procurement Procedures (in accordance with paragraph 6.4.2 of Section CC of the Constitution). 

D.
Recommendations

In light of the information in the exemption report prepared by the Director of CYP&F and attachments, the County Solicitor recommends that the request for exemption is approved in the terms proposed, in these special circumstances. 

Peter Clark

County Solicitor

24 January 2008

Children Young People & Families Directorate

Request for Exemption from Tendering under CPR 4 in respect of Contracts for the provision of Children’s Centres in Oxfordshire

Financial Appraisal

Assessment of Business Case

The information provided is comprehensive and provides a summary narrative explaining simply why exemption is requested. Initial consultation showing strong support for Children’s centre services being developed from existing community based provision – family support services and centres, nursery schools, and primary schools and on that basis contracts were awarded to the Sunshine Centre, Faringdon Family Centre, Witney PACT, Kaleidoscope (Spurgeons) and Grimsbury Family Association. Involvement of the local community in response to consultation responses is integral to the development plan of each centre.

The DCSF Children’s centres revenue grant funding stipulates that local authorities should build on and consolidate existing good service provision as the means of delivering the Children’s centre programme on time, adding maximum value, and making most effective use of budgets. 

The creation of a Children’s centre is a long term process, following through four stages of DCSF development approval for service delivery and requiring provision across more than 20 target areas. Delivery of services is underpinned by the need to develop management and financial systems, staffing structures, advisory groups, and strong working relationships with a wide range of agencies. From April 2008 all phase 1 and 2 centres will be performance managed against 7 key indicators. 

By their nature there are very few organisations with the capacity to deliver Children’s centre services at an advanced stage of development, and any change in provider will be time consuming and extremely complex for the providers and OCC. 

It is likely that OCC will be unable to meet national targets for delivery of the Children’s centre programme, and this will have impact on judgements that are made about us in relation to other authorities (OCC currently has a highly regarded programme that has been used as an exemplar for other authorities). There is also likely to be an impact on success in relation to some key performance indicators, eg the Sunshine centre is an important contributor to the Teenage pregnancy strategy.

Assessment of Financial Risk to the Authority 

There are very few organisations with the capacity to deliver Children’s centre services at an advanced stage of development 

The financial cost of tendering, aside from the drain on officer time, will include a potential loss of revenue if services are interrupted (revenue funding cannot be carried forward between years), the capital implications, and the costs to our partner agencies (eg the PCT) particularly where they are collocated. 

The funding for the projects is through the Children’s Centre Grant linked to the Dedicated Schools Grant and is confirmed. A termination clause exists within the contract, if the funding is terminated from the Department for Children, Schools and Families. The financial risk to the council is therefore low.  

	Organisation
	Current contract annual value
	Proposed new contract annual value (2008 figures – est)

	Sunshine Centre (phase 1)
	£180,000
	£314,335

	Faringdon Family Association (Faringdon Children’s centre) (phase 2)
	£52,500
	£121,968

	PACT (Witney Children’s centre) (phase 2)
	£50,000
	£129,472

	Spurgeons (Kaleidoscope Children’s centre) (phase 2)
	£50,000
	£124,231

	Donnington Doorstep (phase 2)
	£52,408
	£53,980

	Grimsbury Families Association (East Street Children’s centre) (phase 2)
	£67,000
	£70,000

	Springboard (phase 2)
	£24,000
	£24,720

	Oxfordshire Playbus (Rural Children’s centre project) (phase 2)
	£77,118
	£79,432

	Banbury Bus (Rural Children’s centre project) (phase 2)
	£32,900
	£33,887


Conclusions

Given the information contained in the report it is recommended that the request for exemption be approved in these circumstances. 

Sue Scane

Assistant Chief Executive & Chief Finance Officer

January 2008
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